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JURISDICTION AND NATURE OF PROCEEDINGS BELOW 
The Court of Appeals has jurisdiction over this appeal 
pursuant to Utah Code Ann. S78-2a-3(2)(j) (1988). 
Plaintiff-Appellant Rosalie Pratt ("Pratt") filed an action for 
accounting and the trial court granted Defendants-Respondents' 
(collectively "Eden Hill") motion to dismiss for failure to state 
a claim upon which relief might be granted. 
ISSUES PRESENTED 
1. Did the trial court correctly dismiss an action for 
accounting which failed to allege the elements of that action 
even after amendment of the complaint? 
DETERMINATIVE PROVISIONS 
There are no statutory provisions determinative of this 
issue. 
STATEMENT OF THE CASE 
In 1983, four music instructors at Brigham Young Uni-
versity compiled a book entitled "Songs That Teach" ("Songs"), 
designed to help elementary school teachers use music in the 
classroom. R 72. Pratt was one of the four compilers. Id. 
After obtaining Brigham Young University Bookstore's bid to pub-
lish "Songs," the compilers asked Eden Hill to submit a bid. 
Id.; R 19. The compilers accepted Eden Hill's bid which was 
considerably lower than the University Bookstore's bid and agreed 
that Eden Hill would hold the copyright to "Songs," R 19-20. 
Three of the compilers allege that all four compilers specifi-
cally agreed that no royalties would be paid. R 44. Pratt 
alleges that royalties were never discussed. R 72. 
Eden Hill published "Songs" from 1984 through 
November 9, 1988 without hearing from any of the compilers. 
R 20, 73. After five years of publishing "Songs" according to 
the terms of the agreement, Eden Hill received a letter from 
Pratt's husband and attorney, George Mortimer, demanding to 
inspect financial records and threatening suit. Id. 
On December 7, 1988, Pratt filed a complaint demanding 
an accounting from Eden Hill. R 1-8. Eden Hill filed a motion 
to dismiss because of Pratt's failure to allege the elements of 
an accounting action. R 19-28. Pratt then filed an amended com-
plaint that again omitted the allegations necessary to a com-
plaint for accounting. R 38-45. 
Pratt's unilateral, unexpressed expectation was the 
sole allegation upon which Pratt claimed entitlement to an 
accounting: "It was plaintiff's understanding that the publisher 
would follow the industry practice, which other publishers with 
which she had dealings followed, of paying royalties to her based 
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on sales of the book and would account to her periodically for 
such sales." R 39. 
Pratt's amended complaint stated that Eden Hill's set-
tlement offer gave rise to an obligation to pay royalties. R 7. 
At the appeal stage, without any citation to the record, Pratt 
argues that Eden Hill owes Pratt royalties based on Brigham Young 
University's obligation to pay Pratt royalties. Pratt Brief at 
8. 
Pratt has never alleged existence of an agreement to 
pay royalties. Neither Pratt's original nor her amended com-
plaint in this action alleges a fiduciary obligation owed to 
Pratt or any facts that would establish such a fiduciary duty. 
See R 1-8; 38-45. Pratt specifically denies that "any discussion 
about royalties . . . ever took place" in her presence. R 72. 
Eden Hill sought sanctions for having to respond to an 
amended complaint which repeated the deficiencies of the original 
and for Pratt's attempts to harass Eden Hill by sending copies of 
every pleading and exhibit to L.D.S. Church and Brigham Young 
University officials. R 7-9. The trial court referred to the 
appropriateness of sanctions should Pratt file again without 
alleging existence of an agreement. R 179. 
-3-
SUMMARY OF ARGUMENT 
Pratt has never alleged a fiduciary duty or an 
agreement giving rise to a duty to account and is therefore not 
entitled to an accounting. 
ARGUMENT 
The action of account is designed to provide a remedy 
to compel a person, who, "by virtue of some confidential or trust 
relation, has received or been entrusted with money or property 
belonging to another or which is to be applied or disposed of in 
a particular manner, to render an account thereof, and to recover 
the balance found to be due." 1 Am. Jur. 2d §45 p. 419 (1988). 
In order to bring suit for an accounting, a plaintiff 
must allege existence of a fiduciary duty, a duty to account and 
injury. Hughes Tool Co. v. Meier, 489 F. Supp. 354, 365 (D. Utah 
1977). Hughes holds that a plaintiff seeking an accounting must 
prove the defendant had a fiduciary obligation to the plaintiff 
and the defendant breached that obligation by receiving monies in 
violation of his obligation to act fairly in the plaintiff's 
interest. Id. 
Pratt has never alleged that Eden Hill owes her a fidu-
ciary duty or that there was an agreement to account. She 
alleges her private "understanding" about industry practice, but 
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such an allegation is not sufficient to sustain a suit for 
accounting. 
Pratt's brief cites cases that support Eden Hill's 
position and demonstrate that Pratt has not alleged the prerequi-
sites for a suit in accounting. In Valdez v. Larinaqa, 283 U.S. 
705 (1914), the parties had a written contract providing 10% 
profits for the plaintiff. Pratt alleged no such mutual 
agreement. 
Miller v. Miller, 88 A.2d 784 (Pa. 1952) addresses an 
oral agreement that two brothers would pool all resources, merge 
all assets and act as one business. Because the brothers agreed 
to form a partnership and acted in every way as if they had a 
partnership, the court found one brother entitled to an account-
ing from the other. Ld. at 785-786. Pratt makes no allegation 
of an oral agreement about royalties or of a partnership with 
Eden Hill. 
CONCLUSION 
This Court should affirm the trial court's order dis-
missing Pratt's complaint for failure to state a claim upon which 
relief can be granted. The Court should award costs pursuant to 
Rule 34 of Rules of the Utah Court of Appeals. 
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DATED this V ^ day of March, 1990. 
Michele Mitchell 
CERTIFICATE OF SERVICE 
I hereby certify that on this IrJ ^ Aiay of March, 1990 
I caused to be mailed, postage prepaid, a true and correct copy 
of the foregoing Brief of Respondents to: 
George H. Mortimer, Esq. 
3687 North Little Rock Drive 
Provo, Utah 84604 
'j. 
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ADDENDUM 
TRANSCRIPT OF RULING 
1 IN THE FOURTH JUDICIAL DISTRICT COURT FOR UTAH COUNTY 
2 
3 
4 
5 
6 I PRATT 
STATE OF UTAH 
Plaintiff, 7 
8 
9 |
 v s > ) Civil No. CV-88-2755 
RULING TRANSCRIPT 
10 
11 | KENNEY 
12 I Defendant. 
13 
14 
15 
16 I BE IT REMEMBERED that on Friday, the 14th day 
17 of April, 1989, the RULING was made in the above 
18 entitled matter by Richard C. Tatton a Certified Shorthand 
19 Reporter and Notary Public in and for the State of Utah 
20 before the Honorable Boyd L. Park at the Utah County 
21 I Courthouse, Provo, Utah 
22 
23 
24 
25 
A P P E A R A N C E S 
For the Plaintiff: Mr. George Mortimer 
Attorney at Law 
Provo, Utah 84601 
For the Plaintiff: Ms. Michelle Mitchell 
Attorney at Law 
Salt Lake City, Utah 
P R O C E E D I N G S 
THE COURT: Anything further Mr. Mortimer? 
MR. MORTIMER: Well Your Honor I think you can 
sift out from what opposing counsel said was worth 
paying attention and I don't think I need to put that 
out Your Honor we will rest. 
THE COURT: Well I guess the thing that distressed 
me, I look at your complaint and you say 3,000 volumes, 
more than 3,000 and I would think it was 15? 
MR. MORTIMER: No it is around 3,000 I estimated 
the royalty would be at least $5.00 for one bring it up 
to$15, 000.00. 
2 
THE COURT: Well if B.Y.U. gets a part of that anjd 
you divide by four you are down a long ways it appears 
to me. 
MS. MITCHELL: $5.00 per volume is 50 per cent 
Your Honor and no 50 per cent have ever been awarded 
in history of the industry in any way. 
THE COURT: I understand that but I think even 
if we took $5.00 in volume. 
MR. MORTIMER: I am talking about profit Your 
Honor not royalties. 
THE COURT: Then royalties would be something 
less than profit and B.Y.U. would get a share and 
divided it by four , I just don't know what you are 
doing in this court. You ought to be down in the 
Circuit Court if you have got any claim at all. 
I appreciate all the effort you have gone through 
and everything else but I just don't think you have stated 
a cause of action yet. Even if it were wrong
 even if 
the facts were entirely wrong and when the evidence 
came out you had no action that is one thing. But in this 
case even in your amended and restated complaint I do 
not find a cause of action. He has not alleged a contractuhl 
arrangement of any fashion other than an understanding. 
I am not convinced that this simply because there was an 
understanding , unilateral understanding" that whatever the 
3 
industry standards or practice was because I am not 
convinced there is a specific industry practice other than 
the fact that there may be commonly royalties paid. You 
might have some kind of an action for unjust enrichment 
or s.)melhing else I don't know. Not even exploring that 
or even suggesting anything but you haven't alleged a 
contract. There has been no meeting of the minds. There 
is nothing that I can find in here that really allows 
me to let you continue. 
MR. MORTIMER: Your Honor is the fact that the 
defendant has admitted an obligation to pay the royalty 
of any import in this matter? 
THE COURT: He has admitted to that
 r,n the 
basis of trying to settle the lawsuit. 
MR. MORTIMER: No Your Honor. 
MS. MITCHELL: Your Honor that hasn't been 
admitted on any basis. He has not said that at all. 
THE COURT: All he said as I recall is that 
he would be willing to pay some royalities to get this 
thing behind him. 
MR. MORTIMER: No Your Honor. The very 
correspondence that we had he said that all four 
compilers had agreed to waive all financial remuneration 
arising out of the publication of the work. 
Now he did not deny the obligation. He tried to avoid 
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it by allegin 
THE 
strikes back 
MR. 
he is requrie 
and that is a 
THE 
I don ' t inter] 
the Motion to 
prejudice. I 
g an oral agreement to forego it. 
COURT: Even if he did I don't think that 
the other way. 
MORTIMER: If he admitts an obligation then 
d to account for that obligation 
11 we are asking for? 
COURT: I don't think that is the case. 
pret it that way. I am going to grant 
Dismiss and that will be without 
am not going to award any Rule 11 
sanctions. That is where we are at. 
MS. 
MR. 
MITCHELL: Thank y HJ Your Honor. 
MORTIMER: May I inquire Your Honor that also 
base it on lack of jurisdiction to the court? 
THE 
jurisdiction. 
COURT: Mo not lack , this court has 
I am just saying it is the policy of 
this court that if any matters are under $10,000.00 they 
should be referred to the Circuit Court . 
MS. 
this court is 
MITCHELL: can we have it clear Your Honor 
not making an invitation to Mr. Mortimer to 
refile in Circuit Court? 
THE 
any kind. I 
prejudice and 
to do. I can 
COURT: I am not making dn invitation of 
am just saying it is dismissed without 
that is up to him to do whatever he wants 
1t dismiss it with prejudice. 
MS. MITCHELL: I understand but if he files 
the same complaint without any new factual allegations 
in the Circuit Court Your Honor, would you not - -
THE COURT: Then I think you have some good 
standing for Rule 11 sanctions. It is not dismissed becaus 
of lack of jurisdiction it is because the court finds 
that you have not stated a cause of action . It is dismissed 
without prejudice as required by the rules. You can 
do whatever you want to do from that- point forward. If 
you intend to follow it you have got just to really d.liege 
something and then if you don't have it may be whatever 
the Judge desides. I just suggest if you do anything 
and the cause of action that is under $10,000.00 
don't do it here. 
Anything further? 
MR. MORTIMER: No. 
MS. MITCHELL: No. 
THE COURT: Okay than Ms. Mitchell you draft 
an order to that affect? 
MS. MITCHELL: Thank you. 
THE COURT: Court will be in recess. 
(WHEREUPON, this RULING was concluded) 
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C E R T I F I C A T E 
STATE OF UTAH ) 
:
 ss. 
COUNTY OF WASATCH ) 
THIS IS TO CERTIFY that the RULING was 
reported by me in Stenotype, and thereafter caused by me 
to be transcribed into typewriting by Richard C. Tatton 
and that a full, true and correct transcription of said 
RULING was so taken. 
I FURTHER CERTIFY that I am not of kin or 
otherwise associated with any of the parties to said 
cause of action and that I am not interested in the event 
thereof. 
WITNESS my hand and official seal at Midway, 
ft 
Utah, this ^ y l day of April, 1989. 
^^AfrJrtadt 
RICHARD C. TATTON, CSR 
f^TT/i&r., 
My commission expires: 
June 15. 198 9 
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